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IN THE 
• • • 
I Irginta Supreme Court of Appeals of 
AT RICHMOND. 
Record No. 2135 
MARTHA TOLER, Appellant, 
versus 
OAKWOOD SMOKELESS COAL CORPPRATION, 
Appellee. i 
PETITION. 
To the Honorable the Justices of the Suprem~ Cottrt of Ap-
peals of Virginia: _ [ 
Your petitioner, ~Iartha Toler, represents that on the 13th 
day of July, 1938, before the Industrial Conuhission of Vir-
ginia at its office in the City of Richmond, p~titioner made 
application for a hearing for compensation f r the death of 
her husband, Raymond Toler, arising out of nn accident to 
him while in the course of his employment o 1 the 14th day 
of April, 1938, while working for the Oakw od Smokeless 
Coal Corporation at Oakwood in Buchana I County, Vir-
ginia. Whereupon such proceedings were ha on said appli-
cation that a final award was entered by sa 'd Commission 
at its office in the City of Richmond again~t 1 our petitioner 
on the 26th day of January, 1939, a transcrip1
1 
of the record 
and proceedings on said claim and the evide ce adduced at 
the hearing and of the award therein is here 1 ith exhibited. 
Your petitioner is advised and represents o your Honor 
that the said award and judgment is erroneo s and that she 
is aggrieved thereby in the following particu 1 rs, namely: 
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ST.ATEME,NT OF PROCEEDINGS. 
The Claimant is the widow of Raymond Toler who was in-
jured while working for the defendant, Oakwood Smokeless 
Coal Corporation, on the 14th day of .April, 1938, from which 
injuries he died on the 29th day of .April, 193~. 
A hearing was had on her claim at Grundy_, Virginia, on 
September 9th, 1938; an award was rendered by the hearing 
Comn1issioner on October lOth, 1938, dismissing her claim. 
From this decision she asked for a review, which was 
2* had by the full • Commission, and on the 26th day of 
January, 1939, the full Commission entered an award · 
dismissing her claim. 
ASSIGNMENT OF ERRORS. 
I. 
The Comn1ission erred in holding the claimant not entitled 
to c'ompensa tion. . 
II. 
It erred in holding the claimant's marriage to Raymond 
Toler was void. 
III. 
It erred in holding the validity of claimant's n1arriage de-
pended on the Virginia· statute instead of the 1Nest Virginia 
statute. 
IV. 
It erred in refusing to give full faith and credit to the pub-
lic acts and judicial proceedings of the State of West Virginia, 
thereby denying petitioner the 1·ight and benefit of .Article 
IV, Section 1 of the United States Constitution. 
QTJESTIONS INVOLVED ON THIS' -APPEAL. 
I. 
':f.1he constnlCtion of the West Virginia statute relating to 
bigan1ous marriages in that state, as follows: 
"All marriages which are prohibited by law on account of 
I' ,I 
1: ( 
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either of the: ·partie~ having a former wife o~ husband then 
living; * * * shall if solemnized within this staie be void from 
the time they are so declared by a decree of nut~ity." 
II. . . 
I 
In the conflict of the laws of the State of [west Virgi~ia, 
where the marriage was celebrated and wh~re the parties 
lived at the time of the marriage, and of v
1 
irgiriia, where. 
a• the claimant *seeks relief, which will be given effect f 
I 
i 
I 
III. 
Does Article IV, Section 1 of the federal l',onstitution ap-
ply to the public statutes of West Virginia w ich are in con-
~i~t with _t~e p~blic statutes of Virginia when ithe proceeding 
.. ~s m the V1rgm1a court? 
1 IV. II 
Claimant is the widow of Raymond Toler ~ho was killed 
in defendant's mine. She was married to ~aymond Toler 
in West Virginia while they both lived in We~~. Virginia. The 
marriage by the law of West Virginia was voidable, and in 
that state she is entitled to compensation. trhev moved to 
Virginia where t~e husband was killed. By tpe Virginia law 
the marriage if celebrated here, or by its ci~zens who have 
gone out of t4e state for the purpose of eva~g the law and 
there mar~ied .and ~ct.urncd is void. Which II' w governs her 
compensation 1n this state1 · 
. UNCONTROVERTED FACTSE:. 
Claimant was living in Boone County, W 
1
st ·virginia, in 
1927. She there married J. ~L Lawson, from , hom she sepa-
rated in 1933. About four years thereafter :he heard Law-
son was dead. Without any divorce proceedi~:.gs she married 
Raymond Toler in March, 1937. At that tim: both claimant 
and Raymond Toler lived in West Virginia ' :here they were 
married. In April, 1937, they moved to Bu~hanan Countv, 
Virginia, where they resided as husband an~ wife until on 
·April 14th, 1938, Raymond Tole. r receivedl f. tal injuries in 
the mines of the defendant while working t 1erein. It hap-
pens that J. M. Lawson, claimant's first husba 1d, was not dead 
at the time of her marriage to Toler. I 
No controverted facts are involved in th s appeal. 
4 
4* 
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* ARGUJ\IENT. 
The first question to be presented on this appeal is whether 
or not the petitioner would be entitled to compensation had 
Raymond Toler been killed in West Virginia under like cir-
curnstauces as he was killed in Virginia. This question .de-
pends on whether petitioner's marriage to Raymond Toler 
was absolutely void or was only voidable. This appears clear 
. from the reading· of the West Virginia statute which says 
,that it is void from the time of a decree of nullity. In the 
case at bar no proceedings had been had in the courts with 
reference to the marriage of petitioner to Raymond Toler 
before he died. Their marriage, being voidable only, for all 
intents and purposes in this proceeding is a valid marriage, 
and petitioner is entitled to all the rights of a legal wife upon 
the death of her husband. 
This question came before the courts of West Virginia as 
early as 1890 in the case of Stewart v. Vandervort, 34 W. Va. 
524, 12 L. R. A. 50, 12 S. E. 736, in which Brannon, J., in de-
livering the opinion of the court, used this language : 
''The expression, 'upon decreeing the dissolution of a mar-
riage', would call for· a marriage, not a nullity; for it is a 
contradiction in terms to talk about decreeing the dissolution 
of a marriage when that with which we are dealing is not 
the shadow of a marriage.'' 
"Under the Code of 1868 such a marriage is not a vanity, 
hut a marriage, until a decree of dissolution.'' 
~rbe case being considered by the court in that instance 
was very n1uch like the one here. The wife, not having heard 
from her husband for several years, thought he was dead 
and 1narried again, but later her first husband returned to 
'\Vest Virginia. The court had under consideration this last 
1narriage on the question of alimony and counsel fees in the 
suit brought to dissolve the second marriag·e. In our examina-
tion of this question we find that this case has been fol-
5* lowed in all the subsequent cases in West Vh·ginia ewhen 
· this question has arisen. 
But WP. are not left to conjecture as to what the law is in 
YV est Virginia because this identical question can1e before its 
court in1932 in the case of Sledd v. State Co1npensation Com-
m,-issioner, 163 S. E. 12, 80 A. L. R. 1424. In the course of 
the opinion in this case the Court stated the question for de-
~ision to be : 
II 
II 
il 
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''The question presented is whether 1;1. wom~n who is niar-
ried to a workman and living with him as his · ife at the time 
of his accidental death should be denied co pensation be-
cause she had a husband living at the time her marriage 
to the deceased.'' . [j 
The court then, after reviewing the commt11 n law and the 
canonical law, and comparing the law of Vir 1"nia and West 
Virginia statutes relative to this subject, ca ' e to this con-
clusion, that the widow was entitled to compensation and said: 
"Under the statute, therefore, such marria lbs are not void 
ab initio, but become void only by judicial de ermi~lation. ,, 
This construction by the West Virginia con Its of this stat-
ute is in keeping 'vith the decisions of this c~.urt construing 
our statutes which use the same language. !In Cornwell v. 
Cornwell, 160 Va. 183, this court, construing Section 5088 of 
the Virginia Code, came to the same conclusipn as the \Vest 
Virginia court and held that marriages referred to in that 
section were valid until a decree declared thew void. 
],rom the above it is clear that on both reasow. and authority 
this marriage is by the West Virg·inia la. wsi a. d judicial pro-
ceedings made valid until a decree of dissol ion. That be-
ing so, when the parties moved from that st , te to Virginia 
their status did not change, but they are st,ll validly mar-
6" rie•'ihe Commission in deciding this casJ held that the 
validity of petitioner's marriage was g·o~erned and con-
trolled by Section 5087 of the Code of Virjnia, ins~ead of 
the West Virginia statute (R., p. 20). I · 
The Comrnis.c;ion erred in holding that the 1validity of Pe-
titioner's marriage to Raymond Toler was c 1 ~trolled by the 
Virginia instead of the TV est Virginia stat~~;t 
From our examination of the authorities e find no prin-
ciple of law better settled than that a marriag ·if valid where 
celebrated is valid everywhere. This petition 1r had no other 
idea. than that she had a rig·ht .to marry RaJflrnond Toler or 
she never would have married him in the ~arne county in 
which she married Lawson. She had lived i~ West Virginia 
practically all her life, and after having hea ·d of Lawson's 
death she married Raymond Toler in Boon County, West 
Virginia, where they both resided. 
"It is the generally recognized rule that a ~~trriage valid 
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by the laws of the country where contracted will be recognized 
as valid everywhere." 18 R. C. L. 388. 
"The general rule is that the validity of a marriage is de-
termined by the law of the place where it was contracted." 
38 c. J. 1276. 
There appears to us ··nothing in this case to take it out of 
the general· doctrine as ·above· stated, and the Commission 
gave nothing further than to say that this had been the rul.; 
ing of the Com1nission heretofore. I have found no authority 
for this and the Commission cited none. 
The Co1nmission based its decision apparently on· Sectjon 
5087 of the Code of Virginia which admittedly declares this 
kind of 1narriage void without any decree. This, of, course, 
brings up the conflict in the statutes of this state and the 
state of Vv est Virginia. The Commission gave no rea-
7* son for applying the Virginia •statute instead of the West 
·virginia and we have in our limited search been unable 
to find any authority therefor. 
Primarily the statutes of any state are made for the pur-
pose of governing the conduct of its citizens. And it is to be 
inferred that our legislature had this in mind 'vhen it en-
acted Section 5087 of the Code. 
In 5 R. C. L. 993, under the heading, ''Conflict of Laws'', 
it is said: 
''The sanctity of the home and every just and enlightened 
sentiment require uniformity in the recognition of the mar-
riage status-that persons legally married according to the 
law of one jurisdiction shall not be considered as hving in 
adultery in another, and that children begotten in lawful wed-
lock in one place shall not be regarded as illegitimates in 
another. Accordingly, it is a general principle of interna-
tional and interstate law that the validity of a marriage, so 
far at least as it depends upon . the preliminaries, and the 
manner or mode of its celebration, is to be determined by 
reference to the law of the place where it was celebrated. 
Therefore a marriage valid where celebrated will generallv 
he regarded as valid in favor of the marriage.''· • · 
This. court in II eflinger v. H eflinger, 136 Va. 289, at page 
303, sa1d: 
. . . 
_"Un«;Joubtedly the general rule is .that a marriag~ ~alid 
where performed is valid everywhere.'' 
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Some discussion is found in the textbooks ~nd in the opin-
ions as to whether this is a universal doctrin ! when the mar-
riage is celebrated in a state or country not the domicile of 
the parties. And on this question there is gr~.' at diversity of 
opinion. But that question does not arise ip. this case, be-
cans~. the place of ~he celebration of th~ m~rri~ge and t~e 
domicile of the parb~s ~re _the same. This. q~esbon was d1s.; 
cussed by Judge Christian In the case of K~nney v. The Com-
rnonwealth, 30 Gratt. (71 Va.) 858, in the dhurse of 'vhic~ 
. . h "d II op1n1on e sa1 : : 
8* *''There can be no doubt as to the ~ower of every 
country to make laws regulating the mar~iage of its own 
subjects; to declare who may marry, how tM~y may marry, 
and what shall be the legal consequences of t1eir marrying." 
Further on in this same opinion it is agai1 said : 
"In the seventh edition of Story's 'Confl~ct of Laws', p. 
178, the editor adds a section in which he says: The limita-
tion defined by Lord Campbell, chancellor,[ in Brook v. 
Brook, is certainly ~harac.terized by great ¥.loderation ~nd 
good sense; that while the form of the co~tract, the rttes 
and ceremonies proper or indispensable for its due celebra-
tion, are to be governed by the laws of the }).lace of the con-
tract or of celebration, the essentials of the ~ontract depend 
upon the ~ex domicilii, the la,v of the countfrY in which the 
parties are domiciled at the time of the m~rriage, and in 
which the matrimonial residence is contempl~tcd.'' * (t • 
II 
'' E~ery well organized society is essential~y ~nteres~ed in 
th~ ex1stence ~nd harmony and decorum of ~ll1ts somal re-
lations. Marriage, the most elementary an~ useful of all, 
must be regulated and controlled by the sov reign power of 
the state.'' 
Our court again in Greenhow v. J a,mes, .0 V a. 636, dis-
cussed this question. and in the course of the : pinion Hinton, 
J., used the following language: I 
"And in this same case (Brook v. Brook, 9 . L. Cas. 223), 
the lord-chancellor (Lord Campbell) after ~tating the gen-
eral rule, that a foreign marriage, valid a 1 cording· to the 
law of a country where it is celebrated, is g 1od everywhere, 
adds : 'But while the forms of entering into I the contract of 
marriage are to be regulated by the lex loci co tract~ts, the law 
of the country in 'vhich it is celebrated, the sentials of the 
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contract depend upon the lex clo·lnicUii, the law of the coun-
try in which the parties are domiciled at the time of the mar-
riage, and in which the matrimonial residence is contemplated. 
Although the forms of celebrating the foreign marriage may 
be different from those required by the law of the country 
of domicile, the marriage may be good everywhere. But, if 
tlle contract of marriage is such, in essentials, as to be con-
trary to the law of the country of domicile, and it is declared 
void by that law, it is to be reg·arded as void in the country 
of domicile, thoug·h not contrary to the law of the country 
in which it was celebrated.' '' 
In both of these Virginia cases this court was considering 
the validity of a marriage of citizens domiciled in Vir-
9* ginia *'who had gone out of Virginia for the purpose of 
evading the Virginia law and there married and then re-
turned to Virginia to live. And in each of these cases this 
court, following- the English doctrine, decided that the mar-
riage was void or voidable according to the law of the domi-
cile of the parties and not by the la'v of the place where the 
marriage was celebrated. In the case at bar. the domicile of 
the parties is the san1e as the place of the marriage. . 
Professor Raleigh 1\tiinor, in his work on Conflict of Laws, 
says: -~-,~ · 
"If where contracted, it is merely voidable by decree of 
court, and not voidable pet· se_, the fact that the same marriage 
would be absolutely void if contracted in another state will not 
justify the courts of the latter state in pronouncing the par-
ties not to be n1an and wife, even thoug·h they have since lived 
in the latter state, much less if they are domiciled in the 
state of the marriage. Such is the rule when the validity of 
the marriage is questioned in a collateral proceeding.'' Min. 
Conf. L., pag·e 161, Sec. 75. · 
"If the 1narriage is valid and free from objection in the 
state where it is solemnized there can be no doubt that it will 
be held free from objections elsewhere, even though the par-
ties should be domiciled in or should afterwards remove to an-
other state by whose laws such marriag·e would be voidable 
ab initio." I d., p. 170. 
''Such ·would be the case if the marriage were absolutely 
void in the latter state." I d. Note. . 
''If the marriage is voidable where contracted (but not 
there annulled), and the parties remove to another state, 
II 
I' 
!I 
il 
II 
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the question bec01nes more complex. If voi~or voidable by 
the laws of the latter state also, it would seen1 ~easonable that 
it should be held to be voidable there. Ho 1 ever this may 
be, it is certainly not void in the latter state,{$o as to be sus-
ceptible of collateral attack in its court.'' d., p. 171, Sec-
tion 78. · 
In our search for authority on any one qJestion we have 
yet to find an authority covering more comp~etely the ques-
tion involved than does this quotation from Professor l\Hnor. 
It covers completely this question of conflic~ of laws in the 
case at bar. This is a collateral proceeding ~nsofar us it at-
tacks the validity of this marriage. r.IJhe marriage is 
10* voidable where contracted, and *as this ~uthor says, cer-
tainly not void in the state to which thk parties move. 
But this question to our tninds has been co{npletely settled 
by. the enactment of our legislature of Section 5089 of the 
Code, which is as follows : , 
I 
"If any persons resident in this state, onb of whon1 is a 
white person and the other a colored pcrson,dbr one of whon1 
has a forn1er husband or wife living, or 'vh : are within the 
degree of relationship of consanguinity or 111 affinity within 
which marriages are prohibited by the law of :this state shall, 
with the intention of returning to reside in tl1is state, go into 
another state or county and there intermarry and return to 
and reside in this state, cohabiting as man an,'wife, such mar-
riage shall be governed by the same law in a 1 respects as if 
it had been solemnized in this state.'' I 
If the Industrial Commission of ·virginia $as right in ap-
plying· Sectiot1 5087 of the Code to marriages I solemnized out 
of this state, then the legislature in enactirlg Section 5089 
did a vain if not a foolish thing. But it islour contention 
that the legislative act was necessary to make hese marriages 
void in collateral proceedings, even where 1he parties left 
the state for the purpose of evading the law nd to get mar-
ried contrary to the law of Virginia ~nd the return and re-
side in Virginia. But none of that is the que 'tion here. The 
parties 'vere actually domiciled in West Vir inia when they 
married and afterwards moved to Virgini . 
I 
This Court is bo1tnd to Qive effect to the TJTest Vi1·g,inia 
statute and judicial p1·oceed'1.ngs by reason of 1·ticle IV, Sec-
tion 1 of the Federal Constitution. 
The West Virginia statute affecting this k pd of marriage 
I 
I 
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says that if the n1arriage is solemnized in that state it is valid 
until a decree of nullity. Under facts similar to those in 
this case, the West Virg·inia courts have held the widow en-
titled to compensation. Under the federal constitution our · 
courts must give full faith and credit to the public acts and· 
judicial proceedings of the State of vVest Virginia. 
11 * :i:Burks, J., in the case of He{li1~ger v. Heflinger, 
su.pra, decided in 1923, stated that by reason of Ar-
ticle IV, Section 1 of the Constitution of the United States, 
the sister state 1nust recognize and give full faith and credit 
to the proceedings and statutes of the sister state. In com-
menting on this phase of the case he said: 
"Such is the plain language of the statute, which is a leg .. 
islative construction of the 1neaning· and effect of a decree 
for divorce in this State, and which it was fully within the 
power of the legislature· to make. This constructi,on of the 
decree for divorce which the legislature had authorized the 
courts to n1ake is as much a part of the decree as if copied 
into the decree itself, and is entitled to full faith and credit 
in every other State of the Union under the provisions of 
Article IV, Section 1, of the Constitution of the United States. 
If this question had been raised in l\iaryland instead of Vir-
ginia, and the parties had pleaded the Virginia statute, and 
the facts with reference to the residence of the parties in 
connection with the decree of divorce, it would have been the 
duty of the l\!Iaryland court to have given effect to the stat-
ute regardless of the policy which dictated it.'' . 
If the courts of this state are required by this section of 
the federal Constitution to give full fa'ith and credit to the 
statutes and judicial proceedings of West Virginia, then this 
is all that is necessary to be decided in this case, as the West 
Virginia courts have held in a case involving the same facts 
that tlie widow is entitled to compensation. 
Justice Butler, in the recent case of Davis v. Davis, 83 J.1. 
E. 56, says: 
''Art. 4, Sec. 1, requires that judicial proceedings in each 
State shall be g·iven full faith and credit in the courts of 
every other State. The Act of May 26, 1790, 1 Stat. at L. 
122, chap. 11, as ame.nded, Rev. Stat. Sec. 905, 28 U. S. C. A. 
Sec. 687, declares that judicial proceedings authenticated as 
there provided sballl1ave such faith and credit given to them 
in every 'court within the United States .as they have by law 
or usage in the courts of the State from which thev are 
taken.' Thus Congress rig·htly interpreted the clause to 
II 
II 
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mean not some but full credit. Haddock v. lh addock, supra 
( 201 U. S. 567, 50 L. Ed. 868, 26 S. Ct. 525, ~ Ann. Cas. 1). 
The Act extended the rule of the Constituti~.n to all courts, 
Federal as well as State. Mills v. Duryee; 7 Cranch 481, 
485, 3 L. Ed. 411, 413. '' I 
12* •While this was a suit respecting th~ validity of a 
divorce granted, yet the law as applicaijle to marriages 
is practically the same and the reasoning in l_tthe most recent 
and celebrated cases on the question of the yalidity of a di-
vorce was caused by the place where the divo~~: ce was granted 
not being the place where the parties had lived ~ogether as hus-
band and wife. That was the distinguishin.cil question in th~ 
case of HCfddock v. H!l'~doc~, 201 U. S. 56211 These ~par!iel? 
were married and domiCiled 1n New York. T~e husband wlth-
out cause left and obtained a divorce in C~nnecticut. .. The 
New York court refused to recognize it. Thlts was a five-to-
four decision of the Supreme Court of the United States. But 
in the case of Atherton v. Atherton, 181 U.js. 155, the New 
York court recognized the validity of a divQ~ce granted ihe 
husband in Kentucky where the parties had resided after 
their marriage. These- cases illustrate that i~ the question of 
the validity of a divorce as well as the validii1 of a marrjage 
the domicile of the parties is given consider tion, and as be-
fore stated, the domicile of the parties at the timP of the 
marriage of petitioner to Raymond Toler ~as the same as 
the place where the marriage was celebrated. 
Your petitioner further represents that tbk said judgment 
and award is in other respects uncertain, i~forn1al and er-
ronoo~. I 
It is averred that a copy of this p,etitioJl and brief was, 
~ on the 17th day of February, 1939, mailed tcj» Messrs. Bandy 
and Bandy, Attorneys, Norton, Virg_inia, t:he attorneys of 
record for the opposite side, which said p1tition and brief 
will, in case an appeal is awarded, be treatt1a as appellant's 
opening brief; that this petition and record ~~ ill be filed with 
M. B. Watts, Clerk of the Supreme Court of !Appeals of Vir-
g·inia, at Richmond, Virginia. I 
Counsel for petitioner desires to state o lly the reasons 
· for reviewing the judgment complaine I of. 
13* *For the foregoing reasons, ·your · etitioner prays 
that an appeal may be awarded her i order that the 
said award and judgment for the causes o I error aforesaid 
before you may be caused to come, that the 
1
whole matter in 
the said award and judgment contained rna be reheard, und 
12 Supreme Court of Appeals of Virginia 
that the award an:d judgment may be reversed and annulled. 
And your petitioner ·will ever pray, etc. 
MARTI-lA TOLER, Petitioner. 
S. H. & GEO. C. SUTHERLAND, 
Attorneys for Petitioner, 
Grundy, Virginia. 
I, George C. Sutherland of Grundy, Virginia, an attorney 
practicing· in the Supreme Court of Appeals of Virginia, do 
certify that, in my opinion, it is proper that the decision of 
the Industrial Commission of Virg·inia, on the claim of Martha 
Toler a,gainst Oakwood Smokeless Coal Corporation, of which 
the record is annexed, should be reviewed by the Supreme 
Court of Appeals of Virginia. 
Given under my hand this the 17th day of February, 1939. 
GEO. C. SUTI-IERLAND, Attorney. 
Received February 20, 1939. 
~1:. B. WATTS, Clerk. 
Appeal allowed. Bond $300. 
3/9/39. 
PRESTON W. C.AJ\IIPBELL. 
To the Clerk at Richmond. 
Received l\tiarch 10, 1939. 
M. B. W. 
RECORD 
Raymond Toler (Deceased), Employee; ~fartha (Lawson) 
Toler, Clain1ant, 
v. 
Oakwood Smokeless Coal Corporation, Employer; Bitumi-
nous Casualty Corporation, Insurer. 
Claim No. 408-679. 
Claimant appeared in person. 
S. H. and George C. Sutherland (George C. Sutherland), 
Attorneys-at-La,v, Grundy, Virginia, for Claimant. Bandy 
I 
I 
I 
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Mrs. Martha (Lawson) Tolr. 
and Bandy (H. l\1:. Bandy, Sr.), Attqrney~-at-Law, ,Norton, 
Virginia, and E. C. Ninde, Virginia Claim A'Ianager, Bitumi-
nous Casualty Corporation, Liberty Trust ~uilding, Roanoke, 
Virginia, for Defendant. ~~ 
Hearing before Commissioner Nickels, ~t Grundy, Vir-
ginia, September 9, 1938. I 
! 
page 2} Commissioner: Note. It is atlmitted that the 
fatal accident arose out of and in the course of em-· 
ployment, on .April 14, 1938, from which t~e claintant's de-
ceased died on April 29, 1938; that the average weekly wage 
was $22.87, and that, if found a compensati.lve case, the com-
pensation rate shall be $12.58 per week. I · 
Com1nissioner : Is there any denial of th~ marriage~ 
Mr. Sutherland: We offer a Certificate o£ 1\farriage, dated 
August 30, 1938, signed by the Clerk of County Court, Boone 
County, West Virginia. (Note. Same is I :filed as Exhibit 
"A".) Is there any question about that? I 
Mr. Bandy: We do not dispute that. I . 
All witness.es having been s"\vorn, the folli.owing testimony 
'vas taken, VIZ. : 1 
I 
~1:R.S. ~IARTHA (LAWSON) TOLEt~' Claimant. 
By l\fr. Sutherland: , 
Q. Are you the party mentioned in this arringe Certifi-
cate as ~Irs. Toler, and you were 1\Irs. Lawson Y 
A. 1res, sir. I 
Q. vVhere were you married 7 I 
A. V\Tharton, West Virginia. 1 
page 3 } Q. When did you come to Vir inia? 
A. April 14, 1937. I 
Q. Yo. u had been here a year 'vhen your ~us band was in· jured? 
A. Yes, sir. 
Q. During that time, did you and your usband live to-
gether as husband and wife? 
A. Yes, sir. 
Q. Had he supported you? 
A. Yes, sir.-
Q. You were living up here at Oakland, Virginia, when he 
received the injury of which he died? I 
A. 1r es, sir. 1 
14 Supreme Court of Appeals of Virginia 
Mrs. JJ!lartha (Law$on) Toler. 
By Mr. Bandy: .· . 
Q. You have been married before! 
:A. Yes, sir. 
Q. To whom? 
A. ,J. M. Lawson. 
~Q. Where were you· married to hiin f 
page 4 ~ A. Bald l{no b, West Virginia. . .. 
Q. In what County in West Virginia 1 
A. Boone County. . . 
. .. Q. ·your marriage license was procured in Southwest Vh·-
gini~ for. tl;te. marriage to James Lawson Y 
A. Yes, sir. 
Q. How long did you live with him Y .. 
A. ·I was married to him in 1927 and lived with him about 
5~ years. ' . 
Q. Aft~r you left Lawson, where did you move to 1 
. . 
.. (Mr. Sutherland: We are holding to the assumption that 
she left him.) 
Q. When you and he separated, where did you move? 
. A. I went to Glen Allen and staid with the Superintendent's 
wife 5 months, and then went with my mother in Tennessee. 
Q. How long after you and Lawson separated until yon 
inarried your deceased husband; Mr. Tolerf 
A. It was about 4 years. . 
Q. You, of yourself did not institute any divorce proceed-
.,,. . ingsY . 
page 5 ~ A. No, sir. . 
Q. You know of no divorce proceeding& instituted 
betwee!b yo~u. and Mr. La,vson f 
A. No, sir. . . 
Q. How .did .you come to marry this second man ·1 . 
A. Because we read in the papers that he was killed in a 
car' wreck. •" 1 • • :· • ,,~.' \'• :' t ' • 
Q. That was all the information you had? 
A. Yes, sir. , ., 
Q. AnQ. t)lat was before you married Mr. Tolerf 
A. Yes, sir. 
By Commissioner: 
Q. Have you seen or heard of Mr. Lawson since you read 
of this newsY 
A. No, sir. 
Q. Have you asked about him f 
I 
·. i 
I 
~Iartha Toler v. Oakwood Smokeless ~oal Corp. 15 
Mrs. Martha (Lawson) Tole~1 . 
A. Yes, sir. II 
Q. Have you definitely determined that hr· was the person 
killed in the car wreck? 
page 6} A. I really thought he was or else I would not 
have married him. I . 
Q. Your subsequent investigation served ~o show that the 
newspaper article was correct f I 
.A. Yes, sir. : 
By Mr. Bandy: 
Q. Did you not say that you had just h ard that he had 
been killed f 
.A. I heard he had been killed and my huspand, Mr. Toler, 
read it in the paper. 1 
Q. That was after you married him? 1 
.A. That was before. , : 
Q. You did not know where your former husband was 
buried or was supposed to be buried 1 ( 
.A. No, sir. . 
• I 
Witness excused. ; 
( 1\ir. Sutherland: Our position is that it does not make 
any difference whether either party was d~ad, if they con· 
tracted this marriage bona fide. While thelstatute of West 
Virginia says that this kind of ma~riage is declared 
page 7 } legal, anot~er statute says that ~fl marriage~ be-
tween a white person and negro, ~d all marriages 
prohibited by law by either party's. having a husband or 
wife living, shall in "this State" be invalUd and be void 
from the time they are so declared, etc. Tills question eame 
before the Supren1e Court of West Virgini~, in the case of 
Sledd v. State Contpensatio'l~ Co'ln'lnissioneJf, West Virginia 
Reports, 163 S. E. 12, 80 A. L. R. 1424. i 
J\tlr. Bandy: Of course, your Honor kno :s that this mar· 
riag·e was solemnized in ~his. State- . t . . 
~fr. Sutherland: No, sir; It was solemn1 ed 1n West VIr-
ginia. It does not make any difference; the hw is clear. We 
give as citation, 18 R. C. L. 1883.) I 
• I 
i6 Supreme Court of Appeals of Virginia 
R. L. STEWART. 
By Mr. Bandy: 
Q. Where do you live? 
A. In Raleigh County, West Virginia, near Naoma, West 
Virgini_a. 
Q. D.o-you recall ever having seen ~frs. ~iartha Toler be-
. fore¥ 
page 8 ~ A. I am not so positive at the time, I think I have. 
Q. Under what circumstances did you see her to 
!mow her¥ 
A. I was at her home when I was State Prohibition Offi-
cer, when I was on a raiding expedition. 
Q. Was :Mr. Lawson there at the thne, her former hus-
band? 
A. Yes, sir. 
Q. And you went to the home of ].{r. Lawson and saw this 
lady, who was supposed to be Mrs. Lawson, at that tin1e1 
A. Yes, sir. 
Q. Do you know James Lawson when you see him? 
A. Yes, sir. 
Q. Does he liv~ there around Beckley, in your section, at 
the present time¥ 
A. I do not kno'v where he lives at this time. The last 
memorandum I made on him was on June 12th of this year. 
Q. Where did you see him on June 12, 193b? 
page 9 ~ A. On Route 3, leading from Beckley to Charles-
ton. I have a home and filling station right on the 
side of the hard road to Route 3. I saw him in the forenoon 
pass by, and later in the day I was at my sister's, in Sandy 
Lick, and he passed down there; I saw him twice this particu-
lar day. 
Q. Had you seen him off and on up to t_he time you saw 
him on the last occasion that you have just related 7 
A. I had not seen him for a year or something like thatt 
up until when this investigation started; but I have seen him 
frequently since. 
Q. The last time yon heard of James Lawson, was he liv-:-
ing or dead1 
A. Alive, and that was in this year. 
Bv :Nir. Sutherland: 
·Q. At that tiine the defendant had been making some in-
vestig·ation of this case? 
A. Prior to the time I sa'v him, on J nne 12th, there had been 
some investigations. 
II 
I 
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H. C. Roach. 
Q. Had they given you any instructions t look out for him 
and secure him as a witness or a ything like that Y 
page 10 } .A. No, sir. 
Q. Had they talked to you ab ut the mattert 
A. They just consulted me about that, w ether I saw hint 
or had seen him or had known Mr. Lawso . 
Q. You say you were at their home when 1 ou were prohibi-
tion officer? I 
A. They were living· on Peach Creek, in aleigh County. 
·Q. When was that~ 
A. Sometime in my experience as prohiJl?ition of.fieer. 
Q. vVhen were you prohibition officer? .ll. 
A. From about 1922 until the State ProJV. bition was abol-
ished. J! 
Q. You would not say that that date wa later than 1933, 
would you? 
A. I do not think it was as late as 1933. 
By ·l\!r. Bandy: I 
Q. You knew this girl's mother and fath I r7 
A. I knew of them; they were living some 
1
1
, or 6 miles away 
from there ; I knew the father re~lly well, I never 
page 11 } knew the other members of the family so well. 
Q. The father's name 'vas 1bbe Cook? 
A. Yes, sir. 
1
1 
· .Q. You l1ave known the family practicaU I all of your -life Y 
A. For the past 16 years. 
Witness excused. 
H. C. ROACH. 
.·, 
Bv Ivir. Bandv: 
·Q. Where do you live? 
A. Near Naoma, West Virginia. 
Q. You live near to where 1.Ir. Stewart 1 ves? 
A. Live not far from him. i 
Q. Did you know ~:fr. Toler, the decease 1 husband of the 
claimant here f 
A. No, sir. 
Q. Do you know James Lawson? 
A. Yes, sir. 
page 12 ~ Q. 'Vhen was the last time yo saw him 7 
A. I could not say for sure, ut the date Mr. 
18 Supreme Court of Appeals of Virginia 
H. C. Roach. 
Stewart stated,· June 12th, we were both talking about that 
thing; and I have seen him a few times since June 12th. 
Q. At the last knowledge of }!r. Lawson, was he living or 
dead! 
A. He was living. 
Q. Do you know the Cooks, the family of this claimant t 
A. I knew Abbe Cook. 
Q. Purported to be the father of this lady~ 
A. Yes, sir. 
Q. ·state to the Commissioner just how you knew James 
Lawson, and how you knew it was he whom you saw? 
A. Well, I first started in business, in .N a01na, "\Vest Vir-
ginia, January 1, 1936; it was pt·etty bad, snowing and cold, 
and a great deal of people stopped at my place to get warnt 
and to loaf a while; James Lawson came to my place one day 
and the side of his face was disfigured a little bit; a fe\v 
days later he was back, and, in talking, he said he was hurt 
in the mines; that he had tried to rebuild the jaws 
page 13 } and did a fairly good job. Since that time he 
· stopped several times. Sometimes in passing by, 
he \would throw up his hand but did not stop, in driving along 
a sharp curve. 
( Q. Do you know what he does in that neighborhood Y 
A. The majority of the work he does is automobile me-
chanic. 
. Q. You knew her parents Y 
A. I knew her father, Abbe Cook. 
By Mr. Sutherland: 
Q. This tilne that you stated about seeing Mr. Lawson, last 
June; that there was someone connected with this case who 
had bee~ over there making some inquiries, and you knew 
about that;· that is the reason you fixed it on your mind 1 
.. A. I notice those that I am acquainted with at any tiJne 
that I am passing. 
· Q. I understood yon to say that you had seen him some 
times since that ti~e ~nd some times before; and that was 
the reason you fixed that day? · 
A. I could not fix any specific date only the one 
page 14 ~·. M~. Stewart state~ on which he sa'v him, and I 
· said I had seen him myself. 
Q. Do you know where he had been for 4 or 5 years prior 
to that time? 
A. .No, sir ; I had not known him that length of time. 
Q. When was it you stated you first learned to know hin1 ¥ 
li 
,I 
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Mrs. Martha (Lawson) Toll 
A. I could not say just what month, but ~• was in the first 
part of 1936. . I 
Q. Beginning of the year 1936 is when yo first knew .himY 
A. Yes, sir. . : - . 
Q. Has he been in the neighborhood since ~hat time off and 
on? . - -- --. 1 • · 
_ A. Here in· the Spring he worked about ,2 miles away, at 
Seth, West Virginia. 1 
. Witness excused. . II . 
MRS. ~fARTHA (LA WSO,N) TOLER, Cj~imant, recalled. 
By 1\tir. Sutherland·: 
. Q. When was it that you lived over on Peach 
page 15} Creek, near where Mr. Ste~art ias slated about7 
A. 1931. 1 
Q. When did you and your husband sep~ratef 
A. In 1933. · I · 
Q. Do you know 'vhy you separated! 
A. Ab~olutely I know about it. · 
Q. Why7 ° 
A. Because he had taken his stepfather 's.~ sist-er and lived 
'vith her. j 
Witness excused. 
Hearing concluded. 
page 16 ~ ''EXHIBIT' A'.,, 
: 
CERTIFICATE OF MARRIT' E 
I 
State of West Virginia, : 
County of Boone, To-wit: ., i . . 
I, Lloyd ~·Estep, Clerk of tpe· ~ounty Cour~ 111 and for sa1d 
County and State (the same berng a Court ~f Record), also, 
the Custodian of the lVIa.rriage Records, do hereby certify 
that the Marriage Record disclosed the fadt that Raymond 
Toler and Martl1a Lawson were-united in rriage by J. T. 
Johnson, on the 24 day of March, 1937. 
20 Supreme Court of Appeals of Virginia 
Given under my hand and official seal this the 30th day of 
August2 1938. 
LLOYD ESTEP (Signed) 
Clerk County Court, Boone County, 
West Virginia. 
Recorded in Man·iage Record Book #13, Page 132. 
page 17 ~ Raymond Toler (Deceased), Employee; Martha 
. (Lawson) Tole1·, Claimant, 
'V. . 
Oakwood Smokeless Coal Corporation, Employer, Bitumi-
nous Casualty Corporation, Insurer. 
October 10, 1938. 
Claim No. 408-679. 
Claimant appeared in person. 
S. H. and George C. Sutherland (Geo. C. Sutherland), At-
torneys-at-Law, Grundy, Virginia, for the Claimant. Bandy 
& Bandy (H. M. Bandy, Sr.), Attorneys-at-Law, Norton, Va., 
and E. C .. Ninde, 1\{gr., Bituminous Casualty Corp., Roaonke, 
Va., for the Defendant. 
Hearing before Commissioner Nickels, at Grundy, Vir-
ginia, September 9th, 1938. 
page 18 ~ Nickels, Chairman, rendered the Opinion. 
It was admitted the fatal accident in the· instant case 
to claimant's deceased on April 14, 1938, from which he 
died on April 29, 1938, arose out of and in the course of em-
ployment while 'vorking for the employer at an average 
'veekly wage of $22.87. The case was defended by the Insur-
ance Carrier on the ground that the second marriage of the 
claimant to the deceased was a bigamous one. 
The records sho'v that the claimant was married to J. M. 
Lawson in the year 1927 and that she lived 'vith him for a 
period of 5¥2 years. She separated from said Lawson and 
resided at various places thereafter. About 4 years after 
II 
I 
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her separation from Lawson she married !Raymond Toler, 
the deceased. She was married to him i{.-:Boone County, 
West Virginia, on :!\'I arch 27, 1937. Thereatfter she and her 
second husband came to Virginia on Apr~ 1 14, 1937, where 
they had resided until the date of the for~going fatal acci-
d@L I 
The evidence of claimant shows that Ra]'lllond Toler, her 
last husband, had seen a newspaper article ~1herein it was re-lated that her former husband, ,J. M. Lawso., had been killed 
in an automobile accident; that she had n :t instituted any 
divorce proceedings ag-ainst her former hus ·and, J. M. Law-
son, and so far as she knew he had not instituted divorce 
suit against her; that the last matriage was solem-
page 19 } nized in the belief that her fordler husband was 
dead. The record further shows~this information 
to be incorrect because wit.nesess were intr 1duced who knew 
the said J. M. Lawson and who testified that he· was still alive 
and a resident of the State of West Virg-in~a. 
The claimant relies upon West Virginia Code, Chapter 64, 
paragraphs 1 and 4 in the following langufg-e: 
".A}l marri~ges betwee~ ~ white person ~nd a negro_; all 
marriages· which are prohibited by law on tccount of either 
of the parties having· a former wife or hus and then living; 
* '.ic * shall, if solemnized within this state, ~ e void from the 
time they are so declared by a decree of di,prce or nullity.'' 
''When a n1a rriage is supposed to be v<¥d, or any doubt 
exists as to its validity, for any of the cau~es mentioned in 
the first section of this Chapter, either panty may institute 
a suit for affirming or annulling the same ~hd upon hearing 
the proofs and allcg·ations of the parties, the! Court shall ren-
der a decree affirming or annulling the mafriage, according 
to the rigl1t of the case. In every such c~e, and in every 
other ~ase 'vhere t~e validity o : a marriage is 
page 20 } called 1n question, 1t shall be p .esumed that the 
marriage is valid, unless the co 1 trary is clearly 
proven." I 
In addition to the foregoing citation of t e West Virginia 
Code, the claimant relies upon the cases of ,Stewart v. Van~ 
dervort, 34 W.Va. 524; 12 L. R. A. 50; 12 S. , . 736, and Corn-
'ltJell v. Cornwell, 160 Va. 183. , 
It is the opinion of this Commissioner, if it be assumed 
the second marriage was a bona fide one, t~~t it is none the 
less a bigan1ous one. The fact that it was a b na fide marriag(l 
22 Supreme Court of Appeals of Virginia 
would, if established reliev:e the claimant from the penalty 
imposed in a prosecution for a bigamous marriage under 
Virginia Code Sections 4538 and 4539. However, Virginia 
Code Section 5087 provides as follows : 
"What marriages are void without decree.-All marriages 
between a 'vhite person and a colored person, and all 
marriages which are prohibited by la'v on account of either 
of the parties having a former wife or husband then living, 
shall be absolutely void, without any decree of divorce, or 
other legal process.'' 
The f().regoing Section in its own language nullifies the sec-
ond marriage. Hence it is void in law and no rights can 
· accrue therefrom. This has been the ruling of 
page 21 } this Commission in cases of this kind since its es-
tablishment. 
The case shall be dismissed from the docket, each party 
paying· its respective costs. 
page 22 ~ Claim No. 408-679. Case of: Raymond Toler. 
NOTICE OF A vV ARD .. 
Date: October 10, 1938~ 
.' Oakwood Smokeless Coal Corp., Employer, llanger, Vir-
ginia. 
Mrs. Martha Toler, Claimant, Oakwood, Virginia. 
Bituminous Casualty Corporation, Insurance Carrier, Roa-
noke, Virginia, Louisville, l{entucky. 
S. H. and GEO. C. SUTHERLAND, Attys., 
Grundy, Virginia. 
BANDY and BANDY, Attorneys, 
Norton, Virginia. 
You are hereby notified tha.t a hearing was held in the 
above styled case before Commissioner Nickels, at Grundy, 
· Virginia, on September 9, 1938, and a decision ren-
page 23 ~ dered on October 10, 1938, dismissing this claim 
: · on the ground that the evidence indicated claim-
ant's marriage with the employee, Raymond Toler, was biga-
'I 
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mons, in that she had not obtained a divor~e from her first 
husband. ~, Each party 'vill pay his own costs in this proceeding. 
. INDUSTRIAL COMMISSIO ·loF VIRGINIA. 
Attest: 
W. I-I. . NI ~ELS, JR., 
Chairman. 
W. F. BURSEY, 
Secretary~ 
page 24 } Raymond Toler (Deceased), E . ployee, Martha 
(Lawson) Toler, Claimant, ' 
v. 
Oakwood Smokeless Coal Corporation, Emplryer, Bituminou. s 
Casualty Corporation, Insurer. I 
• I 
• I 
Claim No. 408-679. 1 -· 
January 26, 1939. I 
.GEO. C. SUT~ERLAND, 
For,fthe Claimant. 
H. J\II. BANDf, JR., 
For the Defendant. 
• 1: 
Review before the full Commission at Richmond, Virginia, 
on January 20t~, ~939. . j 
DEANS, CommisSioner, rendered the op1n1pn. 
This claim ca1ne on for review by the full qommission upon 
the application of the claimant aggrieved . ~t an award en-
tered on October lOth, 1938, based upon opil·'i"on rendered by 
Nickels, Conunissioner. I 
page 25 ~ The sole question involved in thi : case is whether 
or not the widow, by bigamous 1 arriage, should 
be allowed con1pensation for the death of t 1e employee. 
This question has been decided so many times since the 
creation of this Commission that it is the ed law that a 
bigamous marriage will preclude the benefit i thereby. 
Counsel for the claimant attempted to rai e the point that 
the marriage was performed in West Virgi, ia and that we 
must be governed by the laws of West Vir nia, but the de-
24 Supreme Court of Appeals of Virginia 
ceased had lived in Virginia for twelve months, which was a 
sufficient time for him to declare his residence here and we 
have a statute upon the question of bigrunous marriage which 
this Commission has adhered to at all tunes, and there can 
be no reason 'vhy we should even consider what is a rnooted 
question in 'Nest Virginia, when the matter has been so defi-
nitely decided in Virginia. · 
For the reasons heretofore assigned, the full Commission 
accepts the Findings of Fact and Conclusions of Law of the 
hearing Commissioner. 
page 26 ~ Clain1 No. 408-679. Case of: Raymond Toler. 
NOTICE OF A 'V ARD. 
Date: January 26, 1939. 
Oakwood Smokeless Coal Corporation, E1nployer, Hanger, 
Virginia. 
1Yirs. Martha Toler, Claimant, Oakwood, Virginia. 
Bituminous Casualty Corporation, Insurance Carrier, Roa-
noke, Virginia. 
S. H. & GEO. C. SUTHERLAND, Attys., 
Grundy, Virginia. 
BANDY and BANDY, Attorneys, 
Norton, Virginia. 
You are hereby notified that a review before the Full Com-
mission was held in the above styled case at Richmond, Vir-
ginia, on J a.nuary 20, 1939 and a decision rendered 
page 27 r on January 26, 1939, adopting the findings of fact 
and conclusions of law of the llearing Commis-
sioner as the findings of fact and conclusions of law of the 
fnll Commission, and affirming in all respects the award is-
sued thereon. 
INDUSTRIAL COMMISSION OF VIRGINIA. 
.Attest: 
W. F. BURSEY, 
Secretary. 
W. H. NICI(ELS, JR., 
Chairman . 
page 28 ~ I, W. F. Bursey, Secretary, Industrial Commis-
sion of Virginia, hereby certify that the foregoing, 
li 
I ,I 
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according to the records of this Office, is al[true and correct 
copy of Statements of findings of fact, concllftsions of Law and 
other matters pertinent to the question at iss~e in Claim #408-
679, Raymond Toler, (Deceased), En1ploye~, J\:Iartha (Law-
son) Toler, Claimant, v. Oakwood Smokelets Coal Corpora-
tion, Employ~r, and Bituminous Casualty 
1
,Corporation, In-. 
surance Carrier. 1 
It is further certified that Counsel repr~senting the Em-
ployer and Insurance Carrier had notice thltt the Secretary, 
Industrial Commission of Virginia, had been requested to 
furnish cert.ified copy of the Record for tiie purpose of an 
Appeal to the Suprerne Court of Appeals ~f Virginia. 
It is also further certified that, as evid~nced by United 
States Postal Registry Return Receipt Card, Counsel repre-
senting the Claiinant received under datej of January 27, 
1939, copy of Award of the Industrial Commission of Vir-
ginia, dated ,January 26, 1939. jl 
Given under my hand and the seal of the !Industrial Com-
mission of Virginia, this the 13th day of February, 1939. 
. . I 
(Seal) "\Y. F. BURSEY, 
r Secretary, 
Industrial Commissit. of Virginia. 
A Copy-Teste: \. 
~f. B. Vf ATTS, C. C. 
I 
I -
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